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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

PETTIT, UNITED STATES MARSHAL FOR THE DISTRICT OP INDIANA 

V. WALSHE 

194 U. S. Rep. Ed. 205; s. c. 48 L. Ed. 9S8 

This case involved the construction of the treaties of 1842 and 1889, 
for the extradition of criminals. Article 10 of the treaty of 1842 pro- 
vides for the reciprocal surrender between the two governments of 
fugitives from justice, but only 

upon such evidence of criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his apprehension and 
commitment for trial, if the crime or offense had been there committed. 

Article 1 of the treaty of 1889 named certain other offenses, and 
participations therein, as extraditable, 

provided such participation be punishable by the laws of both countries. 

Thomas Walshe, alias James Lynchebaum, was charged with the 
commission of murder in Ireland. He was arrested by the United 
States marshal in the state of Indiana on a warrant issued by Com- 
missioner Shields, appointed by a United States court to execute the 
laws relating to the extradition of fugitives from the justice of foreign 
countries. The warrant commanded any marshal of the United States 
to arrest the alleged fugitive from the justice of Great Britain, and to 
bring him forthwith before the commissioner at his office in the city of 
New York in order that the evidence of his criminality be heard, and, 
if the same should be found sufficient, that the charge and the pro- 
ceedings thereunder be certified to the secretary of state in order that a 
warrant might be issued for his surrender pursuant to treaty between 
the United States and Great Britain. 

He was arrested in the state of Indiana by the United States marshal 
for that district. He sued out a writ of habeas corpus before the United 
States court for that district. In his return to the writ, the marshal 
avowed his intention to carry the accused directly before Commissioner 
Shields at his office in New York City. On the hearing, the court dis- 
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charged the prisoner. From this decision the marshal appealed to the 
United States Court. It decided: 

1. That the treaties of 1842 and 1889 lay at the basis of the litigation, and that 
the construction of a treaty being drawn in question, the Supreme Court has 
jurisdiction; that: 

The construction of the treaties was none the less drawn in question because it 
became necessary or appropriate for the court below also to construe the acts of 
Congress passed to carry their provisions into effect. 

2. Walshe could not be extradited under the treaties in question except upon 
such evidence of criminality as, under the laws of the state of Indiana — the place 
in which he was found — would justify his apprehension and commitment for trial 
if the alleged crime had been there committed. 

That inasmuch " as there are no common law crimes of the United 
States," the stipulations of the treaty for the surrender of fugitives 
from justice for offenses 

punishable by the laws of both countries, meant that the required evidence of 
criminality must be such as would authorize the apprehension and commitment of 
the accused for trial in that state of the Union in which he was arrested. 

3. That the evidence of the criminality of the charge must be heard and con- 
sidered by some judge or magistrate authorized by the acts of Congress to act in 
extradition matters and sitting in the state where the accused was found and arrested. 

that by the 

proviso in the Sundry Civil act of August 18, 1894; * * * it is made the duty 
of a marshal arresting a person charged with any crime or offense to take him before 
the nearest circuit court commissioner or the nearest judicial officer, having jurisdic- 
tion, for a hearing, commitment or taking bail for trial in cases for extradition; 

that this commissioner or judicial officer 

is necessarily one acting as such within the state in which the accused was arrested 
and found; 

that it was competent for the marshal for Indiana to execute within his 
district the warrant issued, but that it was 

his duty to take the accused before the nearest magistrate in that district, who 
was authorized to hear and consider the evidence of criminality. If such magis- 
trate found that the evidence sustained the charge, then under §5270 of the Revised 
Statutes, it would be his duty to issue his warrant for the commitment of the 
accused to the proper jail, there to remain until he was surrendered under the direction 
of the national government, in accordance with the treaty. 

The judgment of the court below was affirmed that the marshal had 
no authority 

to take the prisoner at once from the state in which he was found, and deliver him in 
New York before Commissioner Shields. 



